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a contract written in New York? He is beset by unnecessary
doubts and tempted to weigh mechanically the various ele-
ments, rather than to ascertain the most characteristic local
contact.
Conclusion. In conclusion, the task of the court is this: it
has, in the absence of an agreement, first, to state whether
the individual facts of the contract are colored by a certain
law 5 if not, second, whether the contract belongs to a class
typically centering in a certain country. This inquiry has to
be done in full consideration of the circumstances personal
and economical, but without inferring judicial or state poli-
cies.
II.  GENERAL RULES
i. Prima Fade Rules
The English proper law theory has developed certain
presumptions or prima facie rules, ordinarily in former times
in favor of the lex loci contractus, and in specific types of
cases in favor of the lex loci solutionis, or the law of the flag,
or the "most effective" law.30 Similar methods prevail on
the Continent in case investigation into the circumstances
fails to reveal a presumable intention. In France and many
other countries, the presumption for the law of the place
where the contract is made, continues stronger than in Eng-
land. In Germany and numerous other jurisdictions, follow-
ing Savigny, the parties are presumed to have in view the
law of the place of performance. In some countries, the fact
that the parties have a common nationality or domicil con-
stitutes a presumption prevailing over all others.31
The "presumption" in all these cases is meant as a guide
for the judge, as a starting point and a subsidiary help. The
30 CHESHIRE 259-269.
31 Poland: Int. Priv. Law, art. 9 (common domicil).
Codigo Bustamante, art. 186.
Costa Rica: C. C. art. 7 par. i (common nationality).